Flood Control District
of Maricopa County

Date: February 16, 2016
To: Tom Manos, County Manager
Via: Joy Rich, AICP, Deputy County Managed\

From: William D, Wiley, P.E., Chief Engineer & General Manager WY

Re: Text Amendment FCD2016002 to Board of Hearing Review Procedures

In accordance with the adopted "Moratorium on Increased Regulatory Burdens,” (C-44-13-104-
M-00), the Flood Control District of Maricopa County requests your approval to pursue a text
amendment to the Board of Hearing Review Procedures. The proposed amendment generally
clarifies the procedures that are in place during an appeal before the Board of Hearing Review
and will provide consistency hetween the procedures and changes in state law. Consistent with
the moratorium, the amendment is proposed to clarify the procedures during an appeal to
lessen the applicant’s regulatory burden.

FCD2016002 will be processed through the County's Enhanced Regulatory Outreach Program.

It is scheduled for a March 9, 2016 Stakeholder Workshop and presentation before the Flood
Control Advisory Board on March 23, 2016.

Approved by:

e

Tom Manos, County Manager

2801 West Durango Street  Phoenix, Arizona 85009 Phone: 602-506-1501 Fax: 602-506-4601




Flood Control District

of Maricopa County

BRIEFING NOTIFICATION TO COUNTY MANAGER - FCD2016002 February 16, 2016
Case/Title: FCD2016002 — Board of Hearing Review Procedures
Supervisor Districts: All Districts

Overview: A text amendment to the Flood Control District Board of Hearing Review
Procedures.

This text amendment will bring the Board of Hearing Review procedures into compliance
with changed language in State law, and will add additional detail to the procedures that
will clarify burden of proof and order of argument before the Board.

Background: Per State law and our Floodplain Regulations, the Flood Centrot District
has an appeals process for floodplain violations and for damages to District facilities.
This process includes an appeal board calied the Board of Hearing Review. Per State
Statute 48-3615.01.D, “. . .The Board of directors shall adopt written rules of procedure
for the hearing and review of hearings. These rules shall be adopted in the same
manner as floodplain ordinances.”

Proposed verhatim language is attached (added language is underscored, deleted
language is struck-through).

Next Steps: This text amendment will be processed using the Enhanced Regulatory Gutreach
Program. A stakeholder workshop is scheduled for March 9, 2016 and this text
amendment will be presented at the March 23, 2016 Flood Control Advisory
Board meeting.

Attachment: 2016 Draft Board of Hearing Review Procedures
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Exhibit A

. EachA# members o th h

Board of Hearing Review Procedures

The review shall be limited to the record of proceedings before the Heating Officer and no new
evidence shall be introduced. The record of proceedings shall include all pleadings and orders in
the Hearing Officer’s file, copies of all evidence submitted at the hearing, a copy of the
audiotape of the heating and a copy of the Chief Engincer’s|!
prior orders of the Board of Hearing Review or a review
Review determines that a transcript of the audiotape i
at the District’s expenise. A trial de novo is not permi

final decision and order, and any
ourt. If the Board of Hearing
sary, a transcript shall be prepared

clerk of the Boatd of Ilcan_tlg Re 1
Board.

Not fewer than ten

five minutes to present oral arguments. Time limits may be
Chaitperson_or Board.

ard and Board counsel may question all parties appearing before

them.

The findings of fact of the Hearing Officer and conclusions of law accepted by the Chief
Engineer shall carry with them a rebuttable presumption of validity. The party requesting review
before the Board of Hearing Review shall bear the burden of demonstrating by a preponderance

of the evidence that either these findings of fact or conclusions of law are arbitrary, capricious,
unreasonable or unsubstantiated by the record established before the Hearing Officer. As to any
penalty imposed by the Chief Engineer, the Chief Engineer shall bear the burden of persuasion

that the penalty is just and equitable under the circumstances. Once that initial burden is met,
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the party requesting review before the Board of Hearing Review shall bear the burden of

demonstrating that the penalty imposed is unjust and/ot inequitable under the circumstances ot
is inconsistent with the law.

IH. Based on the record before the Board of Hearing Review, the Board of Hearing Review may

deny, approve, modify ot return to the Chief Engineer for further consideration, the order of the

Chief Engineer or the order of the Hearing Officer. The Board of Hearing Review shall issue a

written order of its decision including findings of fact and conclusions of law, and shall submit

its final written order on the matter to the Chief Engmeer withm thirty days after completnon of
3 M o

the participating members.

Except as otherwise pi‘g ded bv

order of argument befbt‘é the Board‘ ) \

Representati

The representative of any other party properly admitted to the hearing shall speak next and present
argument as to why the decision and order of the Chief Engineer or Hearing Officer should be
approved, denied, or modified. If there are multiple such parties, they shall speak in an order
determined by the Chairperson. Board members or Board counsel may ask questions.

The representative of the flood control district shall speak after all other parties and present
argument as to why the decision and order of the Chief Engineer or Hearing Officer should be
approved. Board members or Board counsel may ask questions.
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The representative of the party requesting review may, if time was reserved for rebuttal, present

rebuttal solely to argument presented by another party. Board members or Board counsel may ask

questions.

Following presentation of all argument, the Board Chairperson, or designee, will enquire of Board
members and Board counsel whether there are any additional questions. When appropriate, all
parties may be invited to provide responses to questions.

The Chairperson, or designee, will ask the Board members and Boérd counsel if executive session is
needed. If so, the Board will retire to hear advice of counsel
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